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NOTES 
Remedying Environmental Racism 
Rachel D. Godsil 
In 1982, protesters applied the techniques of nonviolent civil diso-
bedience to a newly recognized form of racial discrimination. 1 The 
protesters, both black and white, attempted to prevent the siting of a 
polychlorinated biphenyl (PCB)2 landfill in predominantly black War-
ren County, North Carolina.3 In the end, the campaign failed. None-
theless, it focused national attention on the relationship between 
pollution and minority communities4 and prompted the U.S. General 
Accounting Office (GAO) to study the racial demographics of hazard-
ous waste sites. s 
The GAO report found that three out of the four commercial haz-
ardous waste landfills in the Southeast United States were located in 
1. Charles Lee, Toxic Waste and Race in the United States, in THE PROCEEDINGS OF THE 
MICHIGAN CONFERENCE ON RACE AND THE INCIDENCE OF ENVIRONMENTAL HAZARDS 6, 8 
(Paul Mohai & Bunyan Bryant eds., 1990) [hereinafter ENVIRONMENTAL HAZARDS]. 
2. PCBs cause liver disorders and a serious skin condition called chloracne. Harvey L. 
White, Hazardous Waste Incineration and Minority Communities: The Case of Alsen, Louisiana, 
in ENVIRONMENTAL HAZARDS, supra note l, at 142, 145. 
3. Lee, supra note 1, at 8. Reverend Leon White, a veteran of the civil rights struggles of the 
South, organized the campaign. During the campaign, over 500 protesters were arrested, includ-
ing several prominent black leaders: Reverend Benjamin Chavis, Jr. of the United Church of 
Christ Commission for Racial Justice, Dr. Joseph Lowry of the Southern Christian Leadership 
Conference, and Democratic Congressman Walter Fauntroy. Id. 
4. The term "minority community" is not defined in the literature addressing environmental 
hazards and race. The United Church of Christ Commission for Racial Justice study of the 
relationship between hazardous waste sitings and race did not specifically define "minority com-
munity"; rather, the study examined the percentage of minorities in a given area relative to the 
number of hazardous waste sites. COMMISSION FOR RACIAL JUSTICE, UNITED CHURCH OF 
CHRIST, TOXIC w ASTBS AND RACE IN THE UNITED STA TBS (1987) [hereinafter TOXIC WASTES 
AND RACE). Unless defined otherwise for discussion of a specific case or study, this Note uses 
"minority community" as a general term to refer to geographic areas with a high concentration 
of minority residents. 
Public awareness and national attention on this issue have escalated recently due to press 
coverage of a national summit on "environmental racism" in Washington, D.C. Target of Tox-
ins: Poor communities charge 'environmental racism,' USA TODAY Oct. 14, 1991, at 1. 
5. U.S. GENERAL ACCOUNTING OFFICE, SmNG OF HAZARDOUS WASTE LANDFILLS AND 
THEIR CORRELATION WITH RACIAL AND EcONOMIC STATUS OF SURROUNDING COMMUN!· 
TIES, 1983. This report examined the four off-site landfills in the EPA's Region IV, which is 
located in the southeastern part of the United States. 
"Hazardous waste" is the term the Environmental Protection Agency (EPA) uses to describe 
by-products of industrial production which present serious health and environmental problems. 
Toxic WASTES AND RACE, supra note 4, at xii. Hazardous waste may be toxic, ignitable, corro-
sive, or dangerously reactive. 40 C.F.R. §§ 261.20-.24 (1990). For a discussion of the dangers of 
hazardous waste, see White, supra note 2, at 142-47. 
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majority black communities.6 Following the GAO report, in 1987, the 
United Church of Christ Commission for Racial Justice published a 
comprehensive national study analyzing the relationship between race 
and the location of hazardous waste sites. 7 The Commission found 
that race is the predominant factor related to the presence of hazard-
ous wastes in residential communities throughout the United States -
a more significant factor than even socioeconomic status. 8 Respond-
ing to this finding, Reverend Benjamin Chavis, Jr. coined the term 
"environmental racism,"9 referring to both the intentional and unin-
tentional disproportionate imposition of environmental hazards on 
minorities. 10 
While several methods of reducing the amount of hazardous waste 
society produces exist - most notably source reduction and recycling 
- none will completely eliminate the need for new hazardous waste 
6. U.S. GENERAL ACCOUNTING OFFICE, supra note 5, at 3. 
7. TOXIC WASTES AND RACE, supra note 4; Lee, supra note 1, at 6. Other studies have also 
suggested that minorities are "the most common victims of environmental pollution." Michel 
Gelobter, Toward a Model of "Environmental Discrimination," in ENVIRONMENTAL HAZARDS, 
supra note 1, at 87 (citing several studies). 
8. TOXIC w ASTES AND RACE supra note 4, at xiii. 
9. Lee, supra note 1, at 6. Professors Paul Mohai and Bunyan Bryant compiled studies that 
provide empirical evidence regarding the burden of environmental hazards borne by racial mi-
norities. Paul Mohai & Bunyan Bryant, Environmental Inequities and the Inner City, Delivered 
at the 6th Annual Technological Literacy Conference of the National Association for Science, 
Technology & Society (1991) (on file with the Michigan Law Review). Mohai and Bryant state 
that nine of thirteen studies collected found that the distribution of environmental burdens were 
"racist," with six of those studies finding race a more significant factor than income. Id. (citing 
TOXIC WASTES AND RACE, supra note 4; A. Myrick Freeman, The Distribution of Environmen-
tal Quality, in ENVIRONMENTAL QUALITY ANALYSIS (Allen V. Kneese & Blair T. Bower eds., 
1972); Michel Gelobter, The Distribution of Air Pollution by Income and Race, Paper presented 
at the Second Symposium on Social Science in Resource Management, Urbana, Ill. (June, 1988) 
(studying urban areas and the nation); Leonard Gianessi et al., The Distributional Effects of 
Uniform Air Pollution Policy in the U.S., Q. J. EcoN. 281-301 (May 1979); Patrick C. West, 
Invitation to Poison? Detroit Minorities and Toxic Fish Consumption from the Detroit River, 
Paper presented at the University of Michigan Conference on Race and the Incidence of Envi-
ronmental Hazards, Ann Arbor, Mich. (Jan. 1990)). Moreover, in a 1990 Detroit area study, 
Bryant and Mohai found that 44% of the residents within one mile of a commercial hazardous 
waste facility were black while only 15% were black one and a half miles away. Mohai & Bry-
ant, supra. This Note does not critically evaluate these findings; it accepts them as true for the 
purposes of legal analysis. Nor does this Note specifically address the correlation of poverty and 
environmental hazards which some studies show to be a factor in siting decisions. See infra note 
19. 
10. TOXIC WASTES AND RACE, supra note 4, at ix-x. The use of the term "racism" to de-
scribe unintentional as well as intentional acts is somewhat controversial. For example, the 
Supreme Court requires proof of purposeful and invidious discrimination to find a violation of 
the Fourteenth Amendment; a showing of impact on a minority group is insufficient. Washing-
ton v. Davis, 426 U.S. 229, 242 (1976); see infra Part III. Title VII of the Civil Rights Act of 
1964, however, prohibits use of any employment criterion that disparately impacts employees on 
the basis of race. PAUL Cox, EMPLOYMENT DISCRIMINATION § 7.01 (1987). This Note does 
not distinguish between intentional and unintentional racism in the placement of hazardous 
waste sites. In both cases the effect on minorities is disproportionate, and as is discussed infra 
Part IV, thfs Note's suggested remedy would apply to both. 
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facilities. 11 Opening new facilities means choosing new sites. 12 The 
media coverage of environmental disasters such as L~ve Canal13 
alerted the public to the dangers of hazardous waste. Thus, the pro-
cess of choosing new sites usually leads to the "Not In My Back 
Yard" (NIMBY) syndrome.14 Well-meaning environmentalists and 
worried citizens of affluent communities oppose hazardous waste facil-
ities in their backyards; as a result, developers all too often site facili-
ties in predominantly poor and minority communities. ts 
This Note addresses the equity issues that arise in the placement of 
commercial hazardous waste facilities. Currently, minorities are 
shouldering an unequal share of the burdens of hazardous waste16 
while the benefits of production that results in hazardous waste are 
dispersed throughout society. 17 Studies demonstrate that poor whites 
are overburdened as well. 18 While inequitable distribution of waste 
11. Lawrence S. Bacow & James R. Milkey, Overcoming Local Opposition to Hazardous 
Waste Facilities: The Massachusetts Approach, 6 HARV. ENVTL. L. REV. 265, 266 (1982). In 
1982, the United States produced 47.5 million metric tones of hazardous wastes. Moreover, new 
government regulations will lead to a need for more off-site facilities. Id. 
Commentators agree that source reduction is a better long-term strategy than developing new 
disposal methods. See generally TECHNOLOGIES AND MANAGEMENT STRATEGIES FOR HAZ-
ARDOUS WASTE CONTROL (1983); MICHAEL G. ROYSTON, POLLUTION PREVENTION PAYS 
(1979); Roberta C. Gordon, Note, Legal Incentives far Reduction, Reuse, and Recycling: A New 
Approach to Hazardous Waste Management, 95 YALE L.J. 810 (1986). 
12. Many existing facilities, unsafe according to current regulations, have closed, creating a 
dearth of legal disposal facilities. See Bacow & Milkey, supra note 11, at 266. 
13. Love Canal was an abandoned waste dump in Niagara Falls, New York. Toxic fumes 
and leachate caused property damage and severe health defects, including high cancer rates, 
spontaneous abortions, chromosome damage, and chemical bums. Bacow & Milkey, supra note 
11, at 265 n.2. While regulation should mitigate some of the health threats of dumps like Love 
Canal, hazardous waste sites still pose health risks due to the potential for accidents and im-
proper operation. See id. at 268. A community containing a hazardous waste facility bears other 
costs, including the noise and congestion resulting from transporting hazardous waste materials 
and the stigma of being labeled "the region's dump." Id. These combined costs almost always 
lower property values in the area. See id. 
14. Public opposition is identified as the major obstacle to siting hazardous waste facilities. 
Bacow & Milkey, supra note 11, at 266-67. 
15. Robert Bullard, Environmental Blackmail in Minority Communities, in ENVIRONMEN· 
TAL HAzARDS, supra note 1, at 64. 
·16. See infra notes 21-33 and accompanying text (discussing the United Church of Christ 
finding that hazardous waste facilities have a disparate impact upon minorities). 
17. Bacow & Milkey, supra note 11, at 268 ("The social costs associated with hazardous 
waste facilities fall most heavily on those who live nearby .... By contrast, the dispersed benefits 
of a hazardous waste facility accrue to the entire region served by the facility."). 
18. The Commission for Racial Justice found that the poor of all races are more likely to 
bear the burden of proximity to hazardous waste facilities than are members of the middle or 
upper classes. TOXIC WASTES AND RACE, supra note 4, at xiii. Still, the Commission found that 
"the racial composition of a community was . . . the single variable best able to explain the 
existence or non-existence of commercial hazardous waste facilities in a given community area." 
Lee, supra note 1, at 11. Because the majority of the poor in the United States are white, BU-
REAU OF THE CENSUS, U.S. DEPT. OF COMMERCE, SERIES P-60, No. 171, POVERTY JN THE 
UNITED STATES: 1988 AND 1989, at 4 (1991) (Whites comprise 66% of poor persons, blacks, 
30%. Hispanics, who may be of any race and are therefore included in the preceding figures, 
comprise 17.2%.), the correlation between race and hazardous waste siting supports the conclu-
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sites along class lines is troubling and deserving of attention, this Note 
focuses specifically on the burdens facing racial minorities. 19 
This Note contends that all races should share equitably the bur-
dens and risks of hazardous waste facilities. Part I documents the dis-
proportionate burden of hazardous waste sites upon minorities20 and 
suggests causes of that disproportionality. Part II examines the cur-
rent federal and state legislation regulating hazardous waste siting. It 
determines that state hazardous waste management programs fail to 
address possible "environmental racism." Part III discusses the po-
tential for using section 1983 of the Civil Rights Act of 1866 and the 
Equal Protection Clause of the Fourteenth Amendment to challenge a 
state's ability to site facilities that will disparately burden minorities. 
It argues that in cases where flagrant disparities exist between the envi-
ronmental burden imposed on minority communities relative to white 
communities, a constitutional remedy may be successful. Part III, 
however, concludes that this remedy is insufficient because most plain-
tiffs will not be able to prove that a state harbored discriminatory pur-
pose, and therefore will not prevail under section 1983 or the 
Fourteenth Amendment. Part IV proposes a potential Act of Con-
gress, patterned after a provision of the Civil Rights Act of 1990, in 
conjunction with an amendment to current federal legislation and 
model state legislation, to ameliorate the disparate burden of hazard-
ous waste siting on minorities. 
I. DEFINING "ENVIRONMENTAL RACISM" 
A host of studies have concluded that minorities are exposed to a 
higher level of pollution of all forms than are whites.21 Civil rights 
organizations have raised the issue of "environmental racism" in re-
sponse to concern over this inequitable distribution of various environ-
mental burdens.22 This Part sets forth the findings of the United 
Church of Christ Commission for Racial Justice that document the 
disproportionate distribution of hazardous waste facilities in commu-
nities with high percentages of minority residents. 
The United Church of Christ Commission for Racial Justice re-
port, the first comprehensive national report to document the specific 
sion that race, and not simply economic vulnerability, affects siting decisions. TOXIC WASTES 
AND RACE, supra note 4, at 16. 
19. Race and poverty as factors in the placement of hazardous waste sites are difficult to 
disaggregate. Commentators argue, for instance, that the high poverty rate in minority commu-
nities, see supra note 18, is one reason for "environmental racism." See infra notes 34-38 and 
accompanying text. This Note discusses both race and poverty as factors leading to the dispro-
portionate burdening of racial minorities. 
20. See infra notes 23-33 and accompanying text. 
21. Michael Gelobter, Toward a Model of "Environmental Discrimination," in ENVIRON-
MENTAL HAZARDS, supra note l, at 87. 
22. Bullard, supra note 15, at 60, 70. See supra note 9 and accompanying text. 
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relationship between hazardous waste sitings and racial 
demographics,23 comprises two studies. The first analyzed the rela-
tionship between demographic patterns and commercial hazardous 
waste (CHW) facilities24 and the second determined the link between 
demographic patterns and uncontrolled toxic waste (UTW) sites.25 
This Note discusses both relationships, because evaluating equity is-
sues in the siting of CHW facilities requires consideration of the total 
burden of hazardous waste facilities on minorities. 
The Commission noted a consistent national pattern: race is the 
most significant determinant of the location of hazardous waste facili-
ties.26 Though socioeconomic status appeared to play an important 
role, race proved more significant.27 Communities with the highest 
composition of minority residents had the greatest number of commer-
cial hazardous waste facilities. 28 Moreover, forty percent of the coun-
try's CHW capacity is located in landfills in predominantly black or 
Hispanic communities.29 
The presence of UTW sites in American communities is generally 
pervasive: fifty percent of all Americans live in communities with un-
controlled sites. 30 Minority communities, however, are affected to a 
23. Lee, supra note 1, at 6. 
24. A "commercial hazardous waste facility" accepts hazardous wastes from a third party 
for a fee or other renumeration. TOXIC W A5fES AND RACE, supra note 4, at xii. 
25. "Uncontrolled toxic waste sites" are those closed and abandoned sites on the EPA's list 
of sites which pose a threat to human health and the environment. Id. at xii. For a discussion of 
the research methodology and statistical tests used, see id. at 9-12. 
26. TOXIC W A5fES AND RACE, supra note 4, at 23. The study tested the following variables: 
"minority percentage of the population,'' "mean household income,'' "mean value of owner· 
occupied homes,'' "number of uncontrolled toxic waste sites per 1,000 persons," and "pounds of 
hazardous waste generated per person." Id. at 10. The Commission evaluated the number of 
uncontrolled toxic waste sites in a particular area to assess whether underlying historical or 
geographical factors - including land use, zoning, and transportation access - affected the 
location of commercial facilities. The hazardous waste generation variable was used to deter-
mine the relationship between the location of facilities and waste generation. Id. The report 
found that communities with the greatest number of commercial hazardous waste facilities had 
the highest composition of racial and ethnic Ininority residents. In communities with two or 
more facilities, or with one of the nation's five largest landfills, the average minority percentage of 
the population was more than three times that of communities without facilities: 38% vs. 12%. 
Minorities comprised 24% of communities with one hazardous waste facility while comprising 
only 12% of communities without such facilities. Id. at xiii. 
27. Id. at xiii. The study concluded that the mean household income and the mean value of 
owner-occupied homes did not correlate as well as the mean minority percentage of the popula· 
tion with the presence of commercial hazardous waste sites. Id. at 13. The correlation between a 
minority population and the location of commercial hazardous waste sites was statistically signif· 
icant in eight of the EP A's ten regions, while mean household income was significant in only 
three of those regions. Id. at 44. Moreover, the correlation between minorities and commercial 
hazardous waste facilities was statistically significant in 22 states, while household income was 
statistically significant in only two states and mean home value in eight. Id. at Table B· 7; see also 
Mohai & Bryant, supra note 9. 
28. TOXIC w ASTES AND RACE, supra note 4, at xiii. 
29. Id. at xiv. The report supported the 1983 GAO study finding that large commercial 
landfills are located in predominantly rural black communities. Id. at 16. 
30. Id. at xiv. 
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greater degree: three of every five blacks and Hispanics live in com-
munities with uncontrolled toxic waste sites.31 The average minority 
population is four times greater in areas with UTW sites than in com-
munities without such facilities. 32 These findings demonstrate that 
blacks in particular are strikingly over-represented in the populations 
of metropolitan areas with the largest number of uncontrolled toxic 
waste sites. 33 
Commentators have suggested several causes for the dispropor-
tionate burden on minorities. Most argue that minority communities 
are targeted for hazardous waste facilities and other environmental 
hazards by waste-management firms because their residents are more 
likely to be poor and politically powerless.34 Waste-management 
firms, therefore, find it politically expedient to site hazardous waste 
facilities in minority communities.35 These communities also tend to 
be more vulnerable to offers of compensation made in exchange for 
accepting hazardous environmental conditions. 36 
Segregated housing patterns are another possible reason that mi-
norities, and blacks particularly, are overburdened by environmental 
risks. According to the 1989 census data, 54.8% of urban blacks and 
70.9% of poor urban blacks were concentrated in poverty areas.37 By 
contrast, only 16.7% of urban whites and 40% of poor urban whites 
lived in poverty areas. 38 Because poor whites are more likely than 
minorities to live in economically varied areas, they will benefit from 
the political clout of the middle class. 
Furthermore, the mean value of owner-occupied homes is a signifi-
31. Id. 
32. Id. at 16. 
33. Lee, supra note l, at 12. The study found that blacks comprise 11.7% of the general 
population but at least 23% in the six cities that contain the greatest number of UTW sites. Id. 
For example, Memphis, Tennessee, which ranks as the metropolitan area with the greatest 
number ofUTW sites in the nation, 99.8% of the black population lives in areas with UTW sites. 
TOXIC WASTES AND RACE, supra note 4, at 19. 
34. Barry Commoner, an environmental scientist, states that "[t]here is a functional link 
between racism, poverty, and powerlessness, and the chemical industry's assault on the environ-
ment." Dick Russell, Environmental Racism: Minority Communities and Their Battle Against 
Toxics, 11 .Mucus J. 22, 25 (1989). Charles Lee, author of the United Church of Christ report, 
argues that minority communities are targeted for the siting of hazardous wastes because they 
are "poorer, less informed, less organized, and less politically influential." Id. Time reports that 
waste-management firms look for the cheapest land, least community resistance, and local politi-
cians hoping to attract revenues to their poor, minority districts. Elson, Dumping on the Poor: 
America's Dispossessed Have Lived for Decades with Toxic Wastes and Garbage. Now They're 
Fighting Back, TIME, Aug. 13, 1990, at 46; see also Taylor, Panelists Assail Toxic Dumps in 
Minority Areas, WASH. TIMES, Sept. 28, 1990, at A4. 
35. See Bullard, supra note 15, at 60, 64. 
36. See id. at 62-64; see also infra notes 112-19 and accompanying text. 
37. U.S. BUREAU OF CENSUS, supra note 18, at 4. The U.S. Department of Commerce de-
fines a "poverty area" as a census tract with a poverty rate of 20% or more. Id. at 4 n.4. 
38. Id. at 4-5. 
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cant variable in the location of hazardous waste facilities. 39 According 
to one commentator, "[a]s a rule, whites are reluctant to move into 
neighborhoods that are as little as 20% black."40 A smaller pool of 
willing buyers in minority areas lowers housing prices,41 and thereby 
lowers land values. 42 Because developers are more likely to propose 
sites in areas with lower land values, they will often choose minority 
areas.43 The dynamics of segregation, by allowing poor whites to ben-
efit from middle-class resistance to hazardous waste facilities, and 
lowering land values in minority neighborhoods, may cause dispropor-
tionate sitings in predominantly minority areas. 
The current political climate in middle- and upper-income areas is 
hostile toward waste facilities generally and hazardous waste facilities 
particularly.44 The power of opposition results in costly delays for 
waste disposal companies and developers.45 Although civil rights or-
ganizations have on occasion successfully opposed the siting of haz-
ardous waste facilities in their communities,46 minority communities 
often do not have the political influence or resources to compete with 
their affluent white counterparts, nor the level of representation in the 
state legislatures to compete even with poor whites.47 Therefore, be-
cause hazardous waste sites must go somewhere, they are frequently 
placed in poor, minority communities. 48 
II. LEGISLATION REGULATING THE HAZARDOUS WASTE SITING 
PROCESS 
As early as 1965, Congress recognized that improper waste dispo-
sal "create[s] serious hazards to the public health, including pollution 
of air and water resources, and ... public nuisances."49 Until 1976, 
however, hazardous waste disposal was barely regulated. The result 
was careless waste disposal. 
This Part discusses current federal and state regulation of hazard-
ous waste facility siting. Section II.A sets forth the provisions of the 
Resource Conservation and Recovery Act (RCRA) governing hazard-
39. TOXIC WASTES AND RACE, supra note 4, at 16. 
40. Walter L. Updegrave, Race and Money, MONEY, Dec. 1989, at 152, 159. 
41. Id. 
42. TOXIC WASTES AND RACE, supra note 4, at 16. 
43. Id. 
44. See Bullard, supra note 15, at 64; White, supra note 2, at 148. 
45. White, supra note 42, at 151. 
46. Arnoldo Garcia, Environmental Inequities, CROSSROADS, June 16, 1990, at 18-19 (giving 
examples of the successful organizing efforts of minority organizations against the placement of 
hazardous waste facilities in their communities); Russell, supra note 34, at 22-24. 
47. White, supra note 42, at 152. 
48. Bullard, supra note 15, at 64. 
49. Solid Waste Disposal Act, Pub. L. No. 89-272, § 202(a)(4), 79 Stat. 997 (1965). 
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ous waste. 50 Although RCRA establishes a "cradle to grave" tracking 
of hazardous substances,51 it leaves the siting of hazardous waste facil-
ities to the states. 52 Section II.B describes paradigmatic state siting 
procedures and concludes that none will ameliorate the inequities of 
the present distribution of hazardous waste facilities. 
A. Federal Response to Hazardous Waste: Resource Conservation 
and Recovery Act 
Prior to federal legislation, mismanagement of hazardous waste by 
disposal operators transformed hazardous wastes into a "crisis of high 
order."53 The "Love Canal"54 disaster first brought the hazardous 
waste crisis to public attention, prompting Congress to pass RCRA. 55 
The Act was adopted to prevent the careless disposal of hazardous 
wastes.56 
RCRA creates comprehensive federal guidelines for the manage-
ment of the production, transport, treatment, and disposal of hazard-
ous waste. 57 RCRA prohibits the placement of hazardous waste in 
certain land formations58 and the land disposal of specific liquid 
wastes, and specifies minimum technological requirements for any 
waste site.59 Nonetheless, as one commentator has claimed, it gives 
only "rudimentary treatment to the siting issue,"60 leaving the states 
to translate RCRA's limited guidelines and the EP A's broad regula-
tions61 into programs that both protect public health and the environ-
ment62 and create needed waste disposal capacity.63 
Each state must comply with EPA regulations under RCRA for its 
50. Pub. L. No. 94-580, 90 Stat. 2796 (1976) (codified as amended at 42 U.S.C. §§ 6901-6991 
(1988)). 
51. 42 u.s.c. §§ 6921-6930 (1988). 
52. 42 U.S.C. § 6924 (1988); see Joseph C. Gergits, Note, Enhancing the Community's Role 
in Landfill Siting in Illinois, 1987 U. ILL. L. REV. 97, 112. 
53. Bram D.E. Canter, Hazardous Waste Disposal and the New State Siting Programs, 14 
NAT. REsouRCES LAW. 421, 421 (1982). The EPA believes that90% of wastes have been dis-
posed of improperly. Id. at 423. 
54. See supra note 13. 
55. Gergits, supra note 52, at 100. 
56. Id. at 111. 
57. 42 U.S.C. §§ 6941-6949a (1988); see Gergits, supra note 52, at 111. 
58. The 1984 amendments to RCRA prohibit the placement of wastes in salt bed formations, 
underground mines, or caves unless the Administrator determines that such placement is "pro-
tective of human health and the environment." 42 U.S.C. § 6924(b)(l)(A) (1988). 
59. 42 U.S.C. § 6924(m), (o), (p) (1988). 
60. Canter, supra note 53, at 431. Canter claims that even the EPA's MODEL STATE HAZ-
ARDOUS w ASTE MANAGEMENT Ac:r (Annotated) (SW-635) (1977) failed to offer guidance for 
finding new sites for hazardous waste facilities. Id. at 435. 
61. See 40 C.F.R. §§ 271-272 (1990). 
62. 42 u.s.c. § 6902(b) (1988). 
63. Canter, supra note 53, at 432-33 (quoting Letter from Douglas Costle, Fonner EPA Ad-
ministrator, to State Governors (July 23, 1980)). 
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hazardous waste program to obtain federal approval. 64 Once the EPA 
authorizes a state program, that state has primary responsibility for 
enforcing it, although the EPA retains the right to exercise its enforce-
ment authorities under RCRA. 65 The EPA has articulated three basic 
procedural requirements to guide the development of siting programs: 
(1) the state must complete a technical analysis of all proposed sites 
before any single site is selected; (2) the public must be allowed to fully 
participate in site selection; and (3) the state must not allow the pro-
cess of site selection to be hampered by blanket local vetoes. 66 State 
programs must include provisions governing "permitting, compliance 
evaluation, enforcement, public participation, and sharing of 
information."67 
The state program must have its basis in "human health or envi-
ronmental protection."68 "Consistency" regulations, however, pro-
hibit states from adopting overly stringent standards that act as a 
"prohibition on the treatment, storage or disposal of hazardous 
waste."69 States interpreting the general guidelines provided by 
RCRA and the EPA have developed varied hazardous waste manage-
ment programs. 70 
B. State Hazardous Waste Management Programs 
The major obstacle facing states attempting to distribute fairly the 
burden of hazardous waste facilities is the strength of public opposi-
tion. 71 Although the fear and anger felt by communities that have 
been targeted for hazardous waste facilities are understandable, the 
NIMBY syndrome is one of the primary reasons minorities are dispro-
portionately burdened by hazardous waste facilities. 72 As white neigh-
borhoods became vocal proponents of siting facilities "somewhere 
64. See 40 C.F.R. § 271 (1990). 
65. See 40 C.F.R. § 272 (1990). 
66. Canter, supra note 53, at 433 (citing U.S. EPA, HAZARDOUS WASTE FACILITY SITING: 
A CRITICAL PROBLEM 3 (SW-865)(1980)). 
67. 40 C.F.R. § 271.l(c) (1990). 
68. 40 C.F.R. § 271.4(b) (1990). 
69. 40 C.F.R. § 271.4(b) (1990). This regulation is inconsistent with§ 3009 ofRCRA which 
permits states to adopt such regulations. 42 U.S.C. § 6928 (1988); see David Schnapf, Stale 
Hazardous Waste Programs Under the Resource Conservation and Recovery Act, 12 ENVTL. L. 
679, 722 (1982). 
70. Canter, supra note 53, at 438. 
71. See U.S. EPA, SITING OF HAZARDOUS WASTE MANAGEMENT FACILITIES AND PUBLIC 
OPPOSITION 207-19 (executive summary 1979); Sidney M. Wolf, Public Opposition lo Hazardous 
Waste Sites: The Self-Defeating Approach to National Hazardous Waste Control Under Subtitle C 
of the Resource Conservation and Recovery Act of 1976, 8 B.C. ENVTL. AFF. L. REV. 463, 476 
(1980). For a discussion of the shift toward siting in poor and minority communities due to the 
mobilized opposition of affluent communities, see White, supra note 2, at 151-52; Bullard, supra 
note 15, at 64; Robert Bullard & Beverly H. Wright, Environmentalism and the Politics of Equity: 
Emergent Trends in the Black Community, Mm-AM. REV. SOCIOLOGY, Winter 1987, at 21. 
72. White, supra note 2, at 151-53; Bullard, supra note 15, at 64. 
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else[, that] Somewhere Else, USA often -ended up in poor, powerless, 
minority communities."73 Robert Bullard, a sociologist, asserts that 
politicians and industrialists "respond[] to the NIMBY phenomenon 
using the 'PIBBY' principle, 'Place in Blacks' Back Yard.' " 74 
States have set up hazardous waste management programs either 
to overcome local hostility or bypass local opposition. States tend to 
take one of three general approaches to this problem: super review,75 
site designation, 76 and local control. 77 Some states have also statuto-
rily mandated the incentives approach, compelling developers to com-
pensate local communities that host hazardous waste facilities. 78 
1. Super Review: The Most Common Approach 
Under the super review approach,79 a hazardous waste facility de-
veloper chooses a prospective site and applies for a permit with the 
authorizing agency, typically a state EPA or Department of Natural 
Resources. That agency will review the application and evaluate the 
environmental impact. 80 Once the application satisfies the state's cri-
teria, it is presented to a special administrative body appointed to quell 
the fears of the affected community. 81 
States' environmental impact criteria differ, as do the complexity 
of their applications. 82 Indiana demands that developers apply for a 
73. Bullard, supra note 15, at 64. 
74. Id. at 71. 
75. Canter, supra note 53, at 438 (super review is a process of designating special siting 
boards to encourage participation, and hopefully lessen opposition from communities targeted 
for a hazardous waste facility); see infra section II.B.1. 
76. Canter, supra note 53, at 437; see infra section II.B.2. 
77. Celeste B. Duffy, State Hazardous Waste Facility Siting: Easing the Process Through Lo-
cal Cooperation and Preemption, 11 B.C. ENVTL. AFF. L. REv. 755, 790 (1984). 
78. CoNN. GEN. STAT. ANN.§ 22a-122(d) (West. Supp. 1991); GA. CoDE ANN.§ 12-8-68(a) 
(Michie 1988); IND. ConE § 6-6-6.6-3(a) (West Supp. 1991); KY. REV. STAT. ANN.§ 68.178(1) 
(Michie Supp. 1990); ME. REV. STAT. ANN. tit. 38, § 1319-R(4) (West. 1964); N.J. STAT. ANN. 
§ 13:1E-80a (West Supp. 1991); N.C. GEN. STAT. §§ 153A-152.l(a), 160A-211.l(a) (Supp. 
1990); Omo REv. ConE ANN. § 3734.18(D) (Baldwin 1989). For a discussion of compensation 
as a method to overcome local opposition, see Bacow & Milkey, supra note 11, at 275-86. 
79. Canter, supra note 53, at 438. The following state management programs utilize the 
super-review approach: CONN. GEN. STAT. ANN. § 22a-119 (West 1985 & Supp. 1991); IND. 
CODE ANN. § 13-7-8.6-3 (West 1988 & Supp. 1991); KAN. STAT. ANN. § 65-3432 (1985); ME. 
REV. STAT. ANN. tit. 38, § 1319-R(3) (West Supp. 1990); MICH. COMP. LAWS ANN.§ 299.517 
(West 1984 & Supp. 1991); N.Y. ENVTL. CoNSERV. LAW§ 27-1105(d) (McKinney Supp. 1991); 
N.C. GEN. STAT. § 143B-285.12 (1990); and OHIO REV. CODE ANN. § 3734.05(C) (Baldwin 
Supp. 1990). 
80. For a detailed discussion of state hazardous waste management programs which use the 
super review approach, see Canter, supra note 53, at 438-43. 
81. Canter, supra note 53, at 438. 
82. The criteria considered include: seismic activity, 100-year floodplains; mines, oil and gas 
wells, and mineral areas; general environmental impact; critical habitat for endangered species; 
air quality; proximity to road; navigable and/or surface waters; wetlands; floodplains or flood 
hazard areas; geology and hydrology; wells and water supplies; unstable areas; open burning and 
detonation; zoning and land use requirements; and the proximity to other hazardous waste facili-
ties. Not all states regulate according to each of these criteria, and the standards vary widely. 
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"certificate of environmental compatibility."83 An Indiana application 
must delineate the hydrogeological84 characteristics of the site, the 
proposed monitoring program, an environmental assessment, and an 
engineering plan. 85 In Wisconsin, the developer waits until the De-
partment of Natural Resources determines the site suitable - based 
on, among other things, topography, soils, geology and hydrogeology 
- before specifying details of the construction and monitoring plan. 86 
States also consider "soft criteria" - the effect of the site upon the 
community, as opposed to the effect on the environment. Michigan's 
statute requires, for example, an assessment of the impact of a site on 
the scenic, historic, and recreational aspects of an area. 87 
If the proposed site meets the state's criteria, the application will 
be passed on to a special siting board. 88 The special siting boards are 
usually made up of experts (geologists, chemical engineers, academics 
and state agency directors) and local representatives. The local repre-
sentatives are temporary, representing districts proposed for facilities. 
The methods of choosing local representatives vary from state to state. 
In Iowa, the local representatives are chosen by the city council and 
county board of supervisors, while in New York they are chosen by 
the governor. Ohio and Connecticut do not have local representatives 
on the board, but instead hold public hearings to encourage lvcal 
participation. 89 
The super review approach attempts to add legitimacy to the siting 
process through the creation of special siting boards.90 The siting 
board is supposed to encourage informed debate and to create an op-
portunity for local community members to voice their concerns to ex-
perts rather than engage in reflexive opposition.91 All states that use 
this method, however, also have preemption clauses:92 if the board 
fails to eliminate local opposition, it can ignore the opposition. An 
aim of the super review approach is to minimize the issue of political 
expediency and emphasize environmental safety.93 
Environmental Defense Fund, State Location Standards (1990) (unpublished manuscript, on file 
with the Michigan Law Review). 
83. IND. CODE ANN. § 13-7-8.6-5(a) (West 1990). 
84. Hydrogeology is "a branch of geology concerned with the occurrence and utilization of 
surface and ground water and with the functions of water in modifying the earth especially by 
erosion and deposition." WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1109 (1971). 
85. IND. CODE ANN. § 13-7-8.6-5 (West 1990). 
86. Wis. STAT. ANN. § 144.44(2)(t) (West 1989). 
87. MICH. COMP. LAWS ANN. § 299.520(12)(e)(iii) (West Supp. 1991). 
88. Canter, supra note 53, at 438-42. 
89. Id. at 438-43. 
90. Id. at 449. 
91. See id. at 450-52. 
92. Id. at 450. 
93. See id. at 449. 
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The super review method, however, fails to prevent discriminatory 
siting. Private developers still choose the sites.94 These developers 
have a cost incentive to choose sites with lower land values, which are 
typically inhabited by the poor, most often by poor minorities.95 
Moreover, even if states preempt local land-use statutes, those oppos-
ing the site may pursue other methods to block the sites.96 Opponents 
of a facility can litigate, use their informal connections in state govern-
ment to prevent the operation of a preemption statute, or resort to 
civil disobedience. Once developers realize that the super review ap-
proach will not fully assuage the NIMBY syndrome, they will con-
tinue to designate siting areas in poor, minority communities in order 
to prevent siting delays and save the expense of a protracted fight. 
2. Site Designation 
Under the site designation approach, rather than responding to the 
developer's selection, the state creates an inventory of possible sites.97 
In three states, Massachusetts, Maryland, and Minnesota, an agency 
or board designates sites around the state for future hazardous waste 
facilities.98 Arizona designated one future site by statute, but other-
wise follows a permit review process. 99 
The Maryland plan requires the City of Baltimore, each county, 
and each unincorporated municipality, to submit a list of suitable sites 
to the Maryland Environmental Service.100 The Service then evaluates 
the sites and compiles an inventory list. Maryland uses the super re-
view approach concurrently.101 Developers must obtain a certificate 
of public necessity from the Hazardous Waste Facilities Siting Board, 
whose government-appointed members represent diverse public and 
private interests and hail from different regions of the state.102 
Minnesota created a Waste Management Board, which designates 
candidate sites for construction of disposal facilities, no two of which 
can be in a single county.103 The Board solicits proposals· from poten-
tial developers and operators rather than local governments. After de-
veloping a list of potential sites, the Board asks local governments, 
metropolitan governments, and regional development commissions for 
94. See supra note 79 and accompanying text. 
95. See supra notes 37-43 and accompanying text. 
96. Bacow & Milkey, supra note 11, at 272-74. 
97. Canter, supra note 53, at 443; cf. Gergits, supra note 52, at 117 (In Maryland, the state 
itself constructs and operates landfills, yet local review boards may accept or reject the state's 
siting proposals.). 
98. Canter, supra note 53, at 444-48. 
99. ARIZ. REV. STAT. ANN. § 49-902(A) (1988). 
100. Mo. NAT. REs. CODE ANN. § 3-710 (Supp. 1991). 
101. See Mo. NAT. REs. CODE ANN. § 3-703 (1989). 
102. Canter, supra note 53, at 444. 
103. MINN. STAT. ANN. § 115A.21(1) (West 1987). 
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comments. Minnesota's plan then provides for local "project review 
committees" for each candidate site, to encourage communication be-
tween local communities and state regulatory authorities, and to ap-
pease local concerns. 104 The Board makes a final selection following 
an evaluation of the site and with the benefit of local participation.105 
This method offers more promise to ameliorate environmental ra-
cism than does the super review approach because the state, unlike 
developer, is not motivated by profit. It therefore will be less likely to 
designate potential sites solely on the basis of the lowest land values. 
By taking a more comprehensive view of the sites, the state could en-
sure that no single area becomes overburdened. 
The site designation approach is hardly infallible, however. For 
example, the Maryland plan, in which counties are required to desig-
nate suitable sites, may create an impetus for counties to select unsuit-
able sites, hoping to dissuade the Environmental Service from putting 
the county's sites on its inventory. Professor White suggests other 
syndromes which may prevent this method from successfully further-
ing equity - "Not In My Term Of Office" (NIMTOF) and "Not In 
My Election Year" (NIMEY):106 politicians from communities with 
political clout may lobby the agency to remove their district from the 
list. In addition, the community may litigate against the facility or 
otherwise try to delay the siting. The prospect of such delays may lead 
a harried agency to choose the community least able to sustain the 
NIMBY syndrome - the poor and minority community - rather 
than battle a more influential community. 
3. Local Control 
Only two states, California and Florida, continue to adhere to the 
local control approach. Under this approach, local land use regula-
tions are not preempted by a state hazardous waste management 
plan. 107 In bther words, a locale can create strict land use regulations 
to block any hazardous waste site. 
In California, local ordinances cannot be preempted by the state 
hazardous waste management plan - the state can never force a city 
to accept a hazardous waste site. The California statute states that 
"[n]o provision of this chapter shall limit the authority of any state or 
local agency in the enforcement or administration of any provision of 
law which it is specifically permitted or required to enforce and ad-
minister."108 The Florida statute is not absolute. If the Department 
104. Canter, supra note 53, at 446. 
105. MINN. STAT. ANN. § l 15A.194(4) (West Supp. 1991). 
106. White, supra note 2, at 151-52. 
107. See CAL. HEALTH & SAFETY CODE § 25147 (Deering 1988); FLA. STAT. ANN. 
§ 403.723(2) (Harrison 1985). 
108. CAL. HEALTH & SAFETY CODE ANN.§ 25105 (Deering 1988). 
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of Environmental Regulation has issued a permit to a developer, but a 
local government determines a developer's plans to construct a haz-
ardous waste facility conflict with its local rules, the developer may 
petition the governor and the cabinet for a variance.109 They will 
grant a variance only if the developer can establish, by clear and con-
vincing evidence, that the facility will not have a "significant adverse 
impact" on the regional environment or economy.110 
This approach does nothing to allay the NIMBY syndrome. In-
deed, the local approach condones it. Any locale can statutorily ex-
clude hazardous waste facilities. Wheri it becomes necessary to site 
such a facility, the state will have to find methods to coax a commu-
nity to accept the facility. Minority communities tend to be more sus-
ceptible to states' coaxing mechanisms - the most typical being the 
incentives approach.111 
4. The Incentives Approach 
Some states have begun to require compensation to host communi-
ties in an effort to eliminate local opposition.112 The general notion is 
that developers or state taxpayers should compensate the community 
targeted for a hazardous waste facility because only that community 
incurs the costs of the facility while the entire state enjoys the bene-
fits.113 Theoretically, the developer will be required to compensate the 
community for the social costs of the facility. This compensation, if it 
actually reflects the costs, may eliminate opposition to the facility and 
ensure that the facility will be built only if the benefits of building the 
facility outweigh the costs - finally internalized by the developer.114 
In response, one commentator claims that the social costs of haz-
ardous waste facilities have not proved compensable; instead, "offers 
of compensation have occasionally increased local opposition" when 
109. FLA. STAT. ANN. § 403.723(4)-(7) (Harrison 1985). 
110. FLA. STAT.-ANN. § 403.723(7) (Harrison 1985). For a discussion of the preemption of 
local land use laws, see Duffy, supra note 77, at 789·92. 
111. Bacow & Milkey, supra note 11, at 275. 
112. Id. 
113. Id.; see also Bullard, supra note 15, at 62-64. The way states measure and distribute 
compensation differs from state to state. In Ohio, the state agency makes incentive payments to 
the host community. Omo R.Ev. CoDE ANN. § 3734.25 (Baldwin 1991). Several states deter-
mine compensation as a function of the gross receipts or amount of wastes processed at a facility. 
CONN. GEN. STAT. ANN. § 22a-132 (West Supp. 1991); IND. CoDE § 13-7-8.6·1 (West 1990); 
N.J. STAT. ANN.§ 13:1E-80 (West 1991). Others authorize the local community to require de-
velopers to pay a tax or license fee. GA. CoDE ANN.§ 12-8-39 (Michie Supp. 1991); KY. REV. 
STAT. ANN. § 68.178 (Michie/Bobbs-Merrill 1980). 
114. Bacow & Milkey, supra note 11, at 275-76 & n.63. If the developer or the state does not 
pay the community for the costs of the facility, those costs are externalities. Thus, there is no 
way to determine if building the facility is efficient since these externalities are not fed into the 
cost-benefit analysis. For a discussion of the economic analysis of environmental decisionmak-
ing, see Howard A. Latin, Environmental Deregulation and Consumer Decisionmaking Under 
Uncertainty, 6 HARV. ENVTL. L. R.Ev. 187 (1982). 
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opponents of a proposed facility have perceived compensation as a 
bribe. 115 Moreover, many civil rights activists reject the incentives ap-
proach as extortion and compensation as "blood money."116 Civil 
rights advocates recognize that the compensation may appeal to local 
politicians representing minority communities in dire need of revenues 
for basic services,117 but argue that wealthy communities should not 
be allowed to pay the disadvantaged to accept risks that the affluent 
can afford to escape. 118 According to Bullard, "[c]oncem about equity 
is at the heart of [blacks'] reaction to industrial facility siting where 
there is an inherent imbalance between localized costs and dispersed 
benefits."119 
The current state hazardous waste management programs thus do 
not explicitly address the equity issue nor will the approaches they 
employ resolve it. Minority communities targeted for a hazardous 
waste facility might look to judicial remedies for relief. 
III. POTENTIAL FOR A JUDICIAL REMEDY 
Minorities overburdened by toxic waste facilities will find it diffi-
cult to obtain a judicial remedy under either of the principle mecha-
nisms for remedying official racial discrimination: the Equal 
Protection Clause of the Fourteenth Amendment120 or section 1983 of 
the Civil Rights Act of 1866.121 Section III.A examines equal protec-
115. Bacow & Milkey, supra note 11, at 276-77. 
116. Lee, supra note l, at 18; see also Bullard, supra note 15, at 63. 
117. Historically, polluting industries were placed near poor areas and the pollutants were 
considered trade-offs for economic development. "[A) paper mill spewing its stench in[ ]one of 
Alabama's poverty-ridden blackbelt counties led Governor George Wallace to declare: 'Yeah, 
that's the smell of prosperity. Sho' does smell sweet, don't it?' " Bullard, supra note 15, at 65. 
118. Id. at 63. An example of how the incentives approach works occurred recently in Cali-
fornia. The Los Angeles Bureau of Sanitation offered Gilbert Lindsay, a black city councilman, a 
$10 million "Community Betterment Fund" if his district would host a hazardous waste inciner-
ator. He accepted, ecstatically claiming that the job development and financing would make the 
neighborhood "more like the Garden of Eden rather than the garbage du~p it is now." Russell, 
supra note 34, at 26. However, he did not mention the dangerous level of dioxins and the exacer-
bation of the smog problem. Id. The compensation did not lower the opposition of the commu-
nity, which organized for three years and successfully defeated the siting of the incinerator. Id. 
at 28-29. For a detailed discussion of this project, see id. at 25-29. 
119. Bullard, supra note 15, at 65. 
120. The Fourteenth Amendment states in relevant part that "[n]o State shall ••. deny to 
any person within its jurisdiction the equal protection of the laws." U.S. CONST. amend. XIV, 
§ 1. See Washington v. Davis, 426 U.S. 229, 239 (1976) ("The central purpose of the Equal 
Protection Clause of the Fourteenth Amendment is the prevention of official conduct discrimi-
nating on the basis of race."). 
121. The text of section 1983 provides in relevant part: 
Every person who, under color of any statute, ordinance, regulation, custom, or usage, of 
any State or Territory or the District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the jurisdiction thereof to the deprivation 
of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable 
to the party injured in an action at law, suit in equity, or other proper proceeding for 
redress. 
42 U.S.C. § 1983 (1988). Section 1983 provides statutory authority for civil rights actions 
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tion doctrine and the standard of proof for disparate impact cases. 122 
Section III.B discusses the cases in which plaintiffs have used section 
1983 to challenge siting decisions that disparately burdened minority 
communities and analyzes why they failed to meet the prescribed 
equal protection standard. Section III.C analogizes the overburdening 
of minority communities with hazardous waste to the disparate provi-
sion of municipal services. In lawsuits over the disparate provision of 
services, the courts have found that local governments violated the 
equal protection rights of their black citizens by failing to offer them 
the same municipal services provided to white residents. Finally, sec-
tion D concludes that while minorities in a few communities may be 
able to use equal protection doctrine and section 1983 to remedy dis-
criminatory hazardous waste sitings, most will not. 
A. Equal Protection Doctrine 
To mount a successful Equal Protection Clause challenge to a 
state's decision to site a hazardous waste facility, minority residents 
must prove that the decision was motivated by a discriminatory pur-
pose.123 Such a purpose may be proved through circumstantial rather 
than direct evidence.124 In Village of Arlington Heights v. Metropolitan 
Housing Development Corp., 125 the Supreme Court suggested five rele-
vant factors to use as evidentiary sources: (1) the impact of the official 
action and whether it bears more heavily on one race than another; (2) 
the historical background of the decision, especially if it "reveals a 
series of official actions taken for invidious purposes;" (3) the sequence 
of events preceding the decision; ( 4) any departures, substantive or 
procedural, from the normal decisionmaking process; and (5) the legis-
lative or administrative history, specifically contemporary statements, 
minutes of meetings, or reports.126 The above-mentioned factors are 
brought by individuals to enforce constitutional rights. Monroe v. Pape, 365 U.S. 167 (1961). 
The two essential elements ofa § 1983 action are (1) that the conduct complained of was com-
mitted by a person acting under the color of state law; and (2) that this conduct deprived a 
person of rights, privileges, and immunities secured by the Constitution or the laws of the United 
States. Parratt v. Taylor, 451 U.S. 527, 535 (1981), overruled in part on other grounds by Daniels 
v. Williams, 474 U.S. 327 (1986). 
122. A statute, neutral on its face, that bears more heavily on one race than another is re-
viewed according to disparate impact doctrine. Davis, 426 U.S. at 241. Challenging the siting of 
a hazardous waste facility would fall into this category since no hazardous waste management 
statute mandates that developers site facilities in minority communities. See supra section 11.B 
for a discussion of state hazardous waste management programs. 
123. Davis, 426 U.S. at 242 (holding that invidious purpose was necessary to trigger strict 
scrutiny of a facially neutral government action). Government action that facially discriminates 
against racial or other minorities must withstand strict scrutiny. See LAURENCE H. TRIBE, 
AMERICAN CONSTITUTIONAL LAW 1451 (2d ed. 1988). 
124. 426 U.S. at 242. 
125. 429 U.S. 252 (1977). 
126. 429 U.S. at 266-68. 
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not exhaustive; 127 the foreseeability of the adverse consequences, for 
example, also bears on the existence of discriminatory intent.128 
If a governmental entity has engaged in a pattern of discrimination 
that is particularly "invidious," the Court will find discriminatory pur-
pose from the pattern alone. 129 Patterns sufficiently stark to meet the 
Court's standard are rare, however. 13° Courts of appeals have devel-
oped variations on the subjects of inquiry identified by the Supreme 
Court in Arlington Heights in order to determine when disproportion-
ate impact was prompted by an "invidious" discriminatory purpose. 131 
The establishment of intent as the sine qua non of racial discrimi-
nation has created a quite onerous burden of proof for plaintiffs. 132 
This burden forces the plaintiff, the party with the least access to evi-
dence of probative motivation, to produce that evidence.133 Plaintiffs 
cannot rely on the disparate impact of a governmental action on a 
racial group to result in a judicial remedy; they must show specific 
racial animus. The following examination of environmental disparate 
impact cases illustrates that governmental action must be particularly 
flagrant for plaintiffs to prove discriminatory purpose. 
B. Application of Equal Protection Doctrine to Siting Decisions 
Two cases have raised equal protection challenges against munici-
palities for discriminatory solid waste landfill sitings.134 In both cases, 
127. 429 U.S. at 268. 
128. Personnel Aciinr. of Mass. v. Feeney, 442 U.S. 256, 279 n.25 (1979). 
129. Arlington Heights, 429 U.S. at 266. The Court cites, inter alia, Yick Wo v. Hopkins, 118 
U.S. 356 (1886) and Gomillion v. Lightfoot, 364 U.S. 339 (1960), as examples of such stark 
patterns. 
In Yick Wo, a city ordinance prohibited laundries from operating in wooden buildings with-
out the consent of the city's board of supervisors. The city applied the ordinance only against 
Chinese residents - all white residents were granted exemptions upon request. 118 U.S. at 374. 
The Court inferred from this discriminatory application of the law "an evil eye and an unequal 
hand" and held the ordinance unconstitutional based on the city's discriminatory application. 
118 U.S. at 373-74. 
Gomillion involved a geographic redistricting measure passed by the Alabama state legisla-
ture which transformed the outline of the city limits of Tuskegee from a square to a "strangely 
irregular twenty-eight-sided figure." 364 U.S. at 341. The Court held the measure unconstitu-
tional, stating that this measure was "tantamount ... to a mathematical demonstration[] that the 
legislation is solely concerned with segregating white and colored voters by fencing Negro citi-
zens out of town so as to deprive them of their pre-existing municipal vote." 364 U.S. at 341. 
130. Arlington Heights, 429 U.S. at 266. 
131. See, e.g., Ammons v. Dade City, Fla., 783 F.2d 982 (11th Cir. 1986). For a discussion 
of the factors used by the Eleventh Circuit, see infra notes 194-96 and accompanying text. 
132. See, e.g. John Hart Ely, Legislative and Administrative Motivation in Constitutional Law, 
79 YALE L.J. 1205, 1274-75, 1279, 1283 (1970); TRIBE, supra note 123, at 1509; Gerald Gunther, 
The Supreme Court, 1971 Term - Foreword: In Search of Erolving Doctrine on a Changing 
Court: A Model for a Newer Equal Protection, 86 HARV. L. REv. l, 46-47 (1972). 
133. Elizabeth Bartholet, Proof of Discriminatory Intent Under Title VII: United States 
Board of Governors v. Aikens, 70 CAL. L. REV. 1201, 1203 (1982). 
134. Although this Note focuses on the siting of hazardous waste facilities and not solid 
waste landfills, no one yet has challenged hazardous waste sitings using the Equal Protection 
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the courts held the evidence insufficient to establish that racial dis-
crimination motivated the challenged official decision. The cases, East 
Bibb Twiggs Neighborhood Assn. v. Macon-Bibb County Planning & 
Zoning Commission 135 and Bean v. Southwestern Waste Management 
Corp., 136 suggest that success in seeking a judicial remedy to siting 
decisions will be particularly difficult to realize. 
The plaintiffs in each case offered data establishing that the siting 
decisions disproportionately affected minorities. Each court found the 
data insufficient to support an inference of racial discrimination.137 
The plaintiffs' attempts to employ the Arlington Heights factors to es-
tablish intent also failed in each case. The East Bibb Twiggs court 
analyzed the Arlington Heights factors in tum and found the plaintiffs' 
arguments without merit.138 Based on nonstatistical proof, the Bean 
court found the decision to site the solid waste site near a black high 
school and residential neighborhood "insensitive and illogical" but not 
motivated by purposeful discrimination.139 
1. East Bibb Twiggs Neighborhood Assn. v. Macon-Bibb County 
Planning & Zoning Commission 
In East Bibb Twiggs, the plaintiffs, residents of Macon-Bibb 
County, challenged a Planning and Zoning Commission decision to 
permit the creation of a private landfill in a census tract in which sixty 
percent of the residents were black. The court admitted that the land-
fill would affect to a "somewhat larger degree" the predominantly 
black census tract. 140 The court noted that the only other Commis-
sion-approved landfill was located in a predominantly white census 
tract and stated that this landfill placement undermined the "develop-
ment of a 'clear pattern, unexplainable on grounds other than 
race.' " 141 The court was not persuaded by the plaintiffs' contention 
that both census tracts were located within a County Commission Dis-
trict composed of roughly seventy percent blacks.142 
The plaintiffs argued that the court should view the Commission's 
landfill decision against the historical background of locating undesir-
Clause. This section examines cases involving nonhazardous landfills, which raise similar legal 
issues. 
135. 706 F. Supp. 880 (M.D. Ga. 1989), affd., 896 F.2d 1264 (11th Cir. 1989). The discus-
sion that follows in this Note is based on the district court's opinion because it sets out the facts 
in a more detailed manner than does the appellate opinion. 
136. 482 F. Supp. 673 (S.D. Tex. 1979). 
137. East Bibb Twiggs, 106 F. Supp. at 885; Bean, 482 F. Supp. at 680. 
138. 706 F. Supp. at 885-87. 
139. 482 F. Supp. at 680-81. 
140. 706 F. Supp. at 885. See infra text accompanying notes 158-65 (discussing alternative 
determinations of the relevant population for measuring impact). 
141. 706 F. Supp. at 884-85 (quoting Village of Arlington Heights v. Metropolitan Hous. 
Dev. Corp., 429 U.S. 252, 266 (1977)). 
142. 706 F. Supp. at 885. 
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able land uses in black neighborhoods. The court reasoned that the 
Commission's earlier decision to place a landfill in a white census tract 
rebutted this argument. The court also noted that the plaintiff's his-
torical evidence of racially biased decisionmaking focused on decisions 
made by agencies other than the Commission, "evidence which sheds 
little if any light upon the alleged discriminatory intent of the 
Commission. " 143 
The plaintiffs identified a statement in a study conducted by the 
Commission that "racial and low income discrimination still exist[ ed] 
in the community."144 The court reasoned that the statement indi-
cated a recognition of racial discrimination in the community without 
implying that racial discrimination affected the Commission's deci-
sionmaking process. Rather, the court suggested, such recognition 
may have encouraged vigilance against racial discrimination. t4s 
The plaintiffs also contended that the Commission deviated from 
its "normal procedures" in several ways: the Commission urged par-
ticipation from the city and county; it granted a rehearing after the 
petition for a landfill was denied; and it made certain findings of 
fact. 146 The court admitted that the Commission deviated somewhat 
from the norm but did not identify any procedural flaws. 141 
The final Arlington Heights factor cited by the plaintiffs involved 
the legislative and administrative history of the action. The plaintiffs 
focused on the Commission's initial denial of the landfill permit. The 
Commission denied permission for the landfill because, in part, the 
landfill was adjacent to a residential area and would result in increased 
traffic and noise. Plaintiffs maintained that the reasons offered for the 
denial were still valid and thus, invidious racial purposes must have 
motivated the Commission's authorization.148 The court did not 
agree. Several Commission members changed their position after de-
termining that the impact had been exaggerated. The developer ad-
dressed the concerns of other members regarding adequate buffers and 
appropriate access for dumping vehicles. The court found that the 
Commission "carefully and thoughtfully addressed a serious problem 
and . . . made a decision based upon the merits and not upon any 
improper racial animus" and held that the plaintiffs had not been de-
prived of equal protection of the law. 149 The Eleventh Circuit affirmed 
the district court's opinion.1so 
143. 706 F. Supp. at 885. 
144. 706 F. Supp. at 885-86 (footnote omitted). 
145. 706 F. Supp. at 886. 
146. 706 F. Supp. at 886. 
147. 706 F. Supp. at 886. 
148. 706 F. Supp. at 886. 
149. 706 F. Supp. at 887. 
150. 896 F.2d 1264 (11th Cir. 1989). 
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East Bibb Twiggs illustrates the difficulty of seeking a judicial rem-
edy for siting decisions which have a disparate impact on racial minor-
ities. An initial roadblock is determining whether a particular siting 
will have a disparate impact: it is not obvious how the court should 
demarcate the population affected. The court in East Bibb Twiggs 
measured the percentage of minorities in census tracts. The plaintiffs 
argued that the relevant boundaries should be County Commission 
Districts. The court in Bean v. Southwestern Waste Management 
Corp. 151 used a third approach, target areas.152 A better alternative 
would be to determine the population of the ~ea physically affected by 
the siting: the area in which residents suffer the smell, the traffic, the 
sight, the lowered land values, and the potentially polluted ground-
water resulting from the facility. 153 Focusing the inquiry on the physi-
cally affected area would better measure impact for purposes of 
determining disparate impact than arbitrarily chosen political 
boundaries. 
In Arlington Heights, the Supreme Court suggested that courts 
look to the role of historical discrimination to determine discrimina-
tory intent. 154 The court in East Bibb Twiggs, however, indicated that 
it would only consider relevant discrimination perpetrated by the par-
ticular government agency challenged by the plaintiffs. 155 In the con-
text of hazardous waste sitings, the agencies are newly created; 156 
therefore, they have no history of discrimination. The government of 
that state or city might have an invidious history of racism and segre-
gation, but a court following East Bibb Twiggs would not consider that 
relevant to the question of the agency's discriminatory intent. 
2. Bean v. Southwestern Waste Management Corp. 
In Bean, the plaintiffs moved for preliminary injunction of the 
Texas Department of Health's (TDH) decision to grant a permit to 
Southwestern Waste Management to operate a solid waste facility in 
close proximity to a predominantly black high school and residential 
neighborhood. The plaintiffs alleged that the decision was motivated 
by racial discrimination in violation of section 1983.157 The plaintiffs 
151. See infra section 111.B.2. 
152. Bean v. Southwestern Waste Mgmt. Corp., 482 F. Supp. 673 (S.D. Tex. 1979). "Target 
area" is a term of art referring to an area designated by the federal government as low income. 
See Rodriguez v. Barcelo, 358 F. Supp. 43, 45 (D.P.R. 1973). 
153. See Bean, 482 F. Supp. at 680 (judge inquired into the proximity of the waste site to the 
minority community within the census tract). 
154. Village of Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 267 
(1977). 
155. 706 F. Supp. at 885. 
156. See supra section 11.B discussing state hazardous waste management plans (most states 
have recently created separate decisionmaking bodies for the purpose of siting hazardous waste 
facilities). 
157. 482 F. Supp. 673, 675 (S.D. Tex. 1979). 
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advanced two theories to establish intent. 
The plaintiffs first argued that the present decision was part of the 
TDH's pattern or practice of discrimination in the placement of solid 
waste sites.158 To test this theory, the district court analyzed the per-
centage of minority population in areas in which TDH had approved 
sites.159 Plaintiffs produced data for seventeen sites operating with 
TDH permits as of 1978. Citywide, 82.4% of the sites were located in 
areas in which the minority population was 50% or less.160 Fifty-nine 
percent of the sites were located in census tracts with minority popula-
tions of 25% or less.161 In the target area, with a minority population 
of70%, the TDH approved two sites.162 The first site was in a census 
tract with less than 10% minority residents and the other was the site 
challenged in the present case in which minority residents were 60% 
of the population.163 The court held that these data did not indicate a 
clear pattern or practice of discrimination because 50% of the solid 
waste sites in the target area were located in census tracts with less 
than 25% minority population.164 Furthermore, the plaintiffs failed to 
introduce supplemental evidence to support this theory.165 
The plaintiffs maintained in their second theory that the TDH's 
approval of the permit in the context of the historical discriminatory 
placement of solid waste sites and the specific events surrounding the 
application constituted racial discrimination.166 The plaintiffs offered 
three sets of data to support this theory. 
The first set showed that the City of Houston planned to use two 
waste sites, both located in the target area. The plaintiffs argued that 
this indicated discrimination because the target area had "the dubious 
distinction of containing 100% of the type I municipal landfills that 
Houston utilize[d] ... although it contain[ed] only 6.9% of the entire 
population of Houston."167 The court rejected this argument on two 
grounds. First, a sample of two sites was not a sufficient data base to 
create a statistically significant re8ult, and second, one of the sites was 
in a predominantly white census tract. 168 The court held that "[n]o 
inference of discrimination can be made from this data."169 
The plaintiffs' second set of data focused on the total number of 
158. 482 F. Supp. at 677. 
159. 482 F. Supp. at 677. 
160. 482 F. Supp. at 677. 
161. 482 F. Supp. at 677. 
162. 482 F. Supp. at 677. 
163. 482 F. Supp. at 677. 
164. 482 F. Supp. at 677. 
165. 482 F. Supp. at 677-78. 
166. 482 F. Supp. at 678. 
167. 482 F. Supp. at 678 (quoting the plaintiffs' brief). 
168. 482 F. Supp. at 678. 
169. 482 F. Supp. at 678. 
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solid waste sites situated in the target area. This data showed that the 
target area contained 15% of the solid waste sites located in Houston 
and only 6.9% of its population.170 Plaintiffs argued the target area's 
percentage of minority residents proved that the disparity must be at-
tributable to racial discrimination.171 The court stated that "the infer-
ence of racial discrimination dissolve[d]" when it compared plaintiffs' 
data to the location of solid waste sites relative to the white population 
within the target area.172 Half of the solid waste sites in the target 
area were in census tracts with a 70% white population. 
The third data set concentrated on the citywide location of solid 
wastes sites: this data indicated that the eastern half of the city, pri-
marily composed of minority residents, had many more solid waste 
sites than the western half.173 The court stated that this data was com-
pelling on the surface, but that its probative value faded upon closer 
scrutiny. After a close examination and the inclusion of defendants' 
evidence, the court held that not only was the plaintiffs' data not accu-
rate but that the minority census tracts had a slightly smaller percent-
age of solid waste sites than proportionately · expected.174 The court 
held that the plaintiffs' data did not compel a conclusion that the deci-
sion to grant a permit to build a solid waste site was motivated by 
racial animus so as to support a preliminary injunction.11s 
The Bean decision did not analyze the Arlington Heights factors in 
tum. Rather, the court looked at the specific events surrounding the 
approval of the permit. These circumstances caused the court to ques-
tion the logic of the agency's decision but not its motivation. The site 
was being placed within 1700 feet of a predominantly black high 
school and only slightly farther from a residential neighborhood. The 
court admitted that if it were TOH, "it might very well have denied 
this permit. It simply does not make sense to put a solid waste site so 
close to a high school . . . . Nor does it make sense to put the land site 
so near to a residential neighborhood."176 
Although the court found the decision to grant the permit "unfor-
tunate and insensitive,"177 it held that the plaintiffs failed to establish 
that the decision was motivated by purposeful racial discrimination, in 
violation of section 1983, for purposes of a preliminary injunction.178 
170. 482 F. Supp. at 678. 
171. 482 F. Supp. at 678. 
172. 482 F. Supp. at 678. 
173. This data indicated that 67 .6% of the solid waste sites are located in the half of the city 
where 61.6% of the minority population lives; 32.4% of the sites are located in the half of the 
city where 73.4% of the whites live. 482 F. Supp. at 678. 
174. 482 F. Supp. at 679. 
175. 482 F. Supp. at 680. 
176. 482 F. Supp. at 679-80. 
177. 482 F. Supp. at 680. 
178. 482 F. Supp. at 680. 
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The data the plaintiffs presented did not reveal a clear pattern or prac-
tice of discrimination, nor did TDH's illogical decision necessarily 
suggest racial animus. The court did not, however, grant the defend-
ant's motion to dismiss, stating that answers to a number of questions 
could lead to a decision for either side. 179 The court delineated issues 
it considered relevant for establishing discriminatory intent when the 
case went to full trial, which included: the proximity of solid waste 
sites to minority communities within each census tract; the site selec-
tion process and how many alternative sites are adequate; and whether 
TDH was informed of the racial composition of the community and 
the racial distribution of waste sites in Houston.180 
In considering the plaintiffs' request for a preliminary injunction, 
the Bean court stated: 
The plaintiffs have adequately established that there is a substantial 
threat of irreparable injury. They complain that they are being deprived 
of their constitutional rights. That, in itself, may be considered irrepara-
ble injury, but more is present here. The opening of the facility will 
affect the entire nature of the community - its land values, its tax base, 
its aesthetics, the health and safety of its inhabitants, and the operation 
of Smiley High School, located only 1700 feet from the site.181 
Despite the court's recognition of harm, the plaintiffs did not establish 
a substantial likelihood that TDH was motivated by discriminatory 
purpose. Like East Bibb Twiggs, Bean illustrates the difficulty of chal-
lenging siting decisions. Since plaintiffs in neither case prevailed, it is 
not evident what standard plaintiffs must meet to prove discriminatory 
purpose when waste facilities overburden minority communities. 
C. Analogy to Disparate Provision of Municipal Services: What It 
Takes To Prove Discriminatory Purpose 
The Eleventh Circuit has decided a line of cases involving racially 
disparate provision of municipal services.182 The issue in these cases is 
analogous to the issue of overburdening minority communities with 
hazardous waste facilities: the former involves disparate beneficial 
treatment while the latter involves disparate burdensome treatment. 
In the provision of services cases, the Eleventh Circuit has recognized 
that for a city to bestow benefits on white communities while ignoring 
black communities is to violate the Equal Protection Clause. 183 Bur-
dening minority communities while allowing white neighborhoods to 
179. 482 F. Supp. at 680-81. 
180. 482 F. Supp. at 680. 
181. 482 F. Supp. at 677 (citations omitted). 
182. Ammons v. Dade City, Fla., 783 F.2d 982 (11th Cir. 1986); Dowdell v. City of Apopka, 
Fla., 698 F.2d 1181 (11th Cir. 1983). For a district court case on the same issue, following the 
Eleventh Circuit decisions, see Baker v. City of Kissimmee, Fla., 645 F. Supp. 571 (M.D. Fla. 
1986). 
183. See Ammons, 783 F.2d at 988 ("[W]hen it is foreseeable ••. that the allocation of 
greater resources to the white residential community will lead to the 'foreseeable outcome of a 
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remain relatively free of toxic wastes suggests a violation of equal pro-
tection as well. An examination of these cases illustrates how conspic-
uous official action must be before courts will infer discriminatory 
purpose, compelling the conclusion that a judicial remedy will not be 
available for most communities attempting to oppose the siting of a 
hazardous waste facility. 
In its disparate provision of municipal services cases, the Eleventh 
Circuit employed a version of the Arlington Heights factors: (1) the 
nature and magnitude of the disparity - the disparate impact; (2) 
foreseeability of the disparate impact of the official action; (3) the legis-
lative and administrative history of the decisionmaking process; and 
(4) the knowledge that the action would cause the disparate impact.184 
The following sections of this Part are organized according to these 
factors. Each section explains the courts' rulings in the provision of 
services cases and analyzes how a case involving hazardous waste sit-
ing would fare using this standard. 
1. Disparate Impact 
In these cases, the disparity in the provision of services was so 
stark that the nature and magnitude of the disparate impact gave rise 
to an inference of discriminatory intent. 185 In Dowdell v. City of 
Apopka, Florida, the district court found that the level of street paving, 
water distribution, and storm-water drainage differed markedly in the 
white and black communities.186 The Eleventh Circuit held "the mag-
nitude of the disparity, evidencing a systematic pattern of municipal 
expenditures in all areas of town except the black community, is expli-
cable only on racial grounds." 187 The court reached a similar conclu-
sion in Ammons v. Dade City, Florida, in which the city spent 90% of 
its street resurfacing funds in the white community and only 10% in 
the black community.188 Finally, the district court in Baker v. City of 
Kissimmee, Florida held that the disparities of services alone were so 
overwhelming as to give rise to an inference of discriminatory 
deprived black residential community,' then a discriminatory purpose •.. is properly shown.") 
(footnote and citation omitted). 
184. Ammons, 783 F.2d at 988; Dowdell, 698 F.2d at 1186. The factors differ slightly from 
those in Arlington Heights, 429 U.S. 252, 266-68 (1977); they emphasize foreseeability and 
knowledge, and do not explicitly take into consideration departures from normal decisionmaking 
processes. 
185. Dowdell, 698 F.2d at 1186; see also Ammons, 783 F.2d at 988; Baker, 645 F. Supp. at 
586. 
186. Forty-two percent of the streets in the black community remained unpaved compared to 
9% in the white community; 60% of the streets in the white community had curbs or gutters, 
whereas the city provided none for the _black community. 698 F.2d at 1185 n.3. 
187. 698 F.2d at 1186 (emphasis added). 
188. 783 F.2d 982, 985 n.8 (11th Cir. 1986). 
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intent.189 
As is shown in East Bibb Twiggs and Bean, when challenging a 
siting permit it is difficult to make a statistical argument as powerful as 
those in the provision of services cases. Rarely will there be a large 
enough number of sites in the jurisdiction of the decisionmaking body 
to create an overwhelmingly stark disparity. The Bean court noted 
that, "there are only two sites involved here. That is not a statistically 
significant number."190 The same result will occur in the hazardous 
waste context. Even if a court considers uncontrolled waste sites, 
which it probably will not because uncontrolled sites would not have 
been authorized by the state agency, it is unlikely that more than a few 
sites are located in a given area. 191 In most instances, plaintiffs chal-
lenging hazardous waste sitings will find it difficult to prove intent 
through disparate impact alone. 
2. Foreseeability 
The courts have held in provision of services cases that the "con-
tinued and systematic relative deprivation of the black community was 
the obviously foreseeable outcome of spending nearly all federal reve-
nue sharing monies received on the white community in preference to 
the visibly underserviced black community."192 This factor supported 
the plaintiffs' argument that the respective city governments engaged 
in purposeful discrimination.193 
The decision to place a hazardous waste facility in a predominantly 
minority community may create a foreseeable outcome of burdening 
that community. For a disparate impact claim, courts should take 
into account other environmental hazards such as uncontrolled toxic 
waste sites; the foreseeability of disproportionate impact depends on 
the total level of impact prior to the siting decision. If the minority 
community is already burdened by uncontrolled waste sites and other 
environmental burdens relative to white communities in the area, 
plaintiffs may have a persuasive argument that it was foreseeable that 
the hazardous waste site would have a disparate impact on minorities. 
Although plaintiffs may be successful in this factor, it is not clear that 
foreseeability alone will lead to an inference of purposeful 
discrimination. 
189. 645 F. Supp. 571, 586 (M.D. Fla. 1986). See 645 F. Supp. at 581 for a table comparing 
the provision of street paving services to whites and blacks. 
190. Bean v. Southwestern Waste Mgmt. Corp., 482 F. Supp. 673, 678 (S.D. Tex. 1979). 
191. Toxic WASTES AND RACE, supra note 4, at 18 (displaying the number of commercial 
and uncontrolled hazardous waste sites in counties). 
192. Dowdell v. City of Apopka, Florida, 698 F.2d 1181, 1186 (11th Cir. 1983); see also 
Ammons v. Dade City, Fla., 783 F.2d 982, 988 (11th Cir. 1986); Baker v. City of Kissimmee, 
Fla., 645 F. Supp. 571, 587 (M.D. Fla. 1986). 
193. Dowdell, 698 F.2d at 1186; Ammons, 783 F.2d at 988; Baker, 645 F. Supp. at 587. 
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3. Legislative and Administrative History 
In Dowdell, the court held that the legislative and administrative 
pattern of decisionmaking, covering nearly a half century, "indicate[d] 
a deliberate deprivation of services to the black community."194 The 
court took into consideration, for example, the underrepresentation of 
blacks in government and a municipal ordinance, which remained in 
force until 1968, segregating the black community to the south side of 
the railroad tracks.195 Similarly, Dade City, and Kissimmee, Florida, 
the cities in question in Ammons and Baker respectively, had histories 
of racial discrimination in every aspect of city life from municipally 
enforced segregation to maldistributed municipal services.196 
Even if the long history of segregation and racism in Apopka, 
Dade City, and Kissimmee is duplicated in a city sited for a hazardous 
waste facility, evidence of such history will be of little help to the 
plaintiff attempting to prove discriminatory purpose. The East Bibb 
Twiggs court ruled that decisions made by government agencies other 
than the Planning and Zoning Commission "shed[] little if any light 
upon the alleged discriminatory intent of the Commission."197 Unlike 
the provision of services cases in which the city's decisions were being 
challenged, in siting contexts, plaintiffs will challenge a specific state 
agency's decision.198 Courts may refuse to consider the general state 
or city history of racism and segregation because, the court will argue, 
it would be irrelevant to the intent of the specific agency. 
4. Knowledge 
Though perhaps difficult to distinguish from foreseeability, the 
courts in two of the provision of services cases considered the defen-
dants' knowledge of the potential for racially discriminatory results as 
a separate factor for determining whether an agency has engaged in 
intentional discrimination.199 The courts held that the discriminatory 
results of defendants' actions were not unknown to them and admon-
ished that "[a] brief visit to the black community makes obvious the 
need for street paving and storm water drainage control."200 
This factor could prove helpful to plaintiffs challenging a hazard-
ous waste facility siting. As in foreseeability analysis, it is possible that 
194. 698 F.2d at 1186. 
195. 698 F.2d at 1186. 
196. Ammons v. Dade City, Fla., 594 F. Supp. 1274, 1279·85 (M.D. Fla. 1984); Baker, 645 
F. Supp. at 588. 
197. East Bibb Twiggs Neighborhood Assn. v. Macon-Bibb County Planning & Zoning 
Commn., 706 F. Supp. 880, 885 (M.D. Ga. 1989). 
198. See supra section 11.B (discussing state hazardous waste management programs). 
199. Ammons v. Dade City, Florida, 783 F.2d 982, 987-88 (11th Cir. 1986); Baker, 645 F. 
Supp. at 588. 
200. Ammons, 783 F.2d at 988 (citing Dowdell v. City of Apopka, Florida, 511 F. Supp. 
1375, 1383 (M.D.Fla. 1981)); Baker, 645 F. Supp. at 588 (same). 
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a court would find that an agency who authorized a hazardous waste 
facility in an already-burdened community had knowledge that its de-
cision would create a disparate impact on that community. The provi-
sion of services cases suggest, however, that courts require such a high 
level of corroborating evidence to infer discriminatory intent that the 
combination of foreseeability and knowledge will likely not be enough 
in most cases. 
D. Insufficiency of a Judicial Remedy 
A glaring racial bias must be evident for courts to infer discrimina-
tory purpose from the inquiry into circumstantial evidence suggested 
by Arlington Heights. As East Bibb Twiggs and Bean illustrate, this 
bias might not be discernible even though the governmental action has 
harmed a minority community. Professor Kenneth Karst observed 
that 
[r]acism [today] ... is a living system, just as Jim Crow was a system. 
The main difference between the two systems is that today's racism in-
flicts a greater proportion of its harms unthinkingly. One who is stum-
bled over often enough may, understandably, notice that those 
cumulative impacts bear a certain functional resemblance to kicks.201 
Many minority communities will not be able to prove discriminatory 
intent in siting decisions. Often there will be no discriminatory intent 
to prove. In other cases, the burden of proof will be too difficult to 
overcome. The community will be "stumbled over" by a governmen-
tal decision - not kicked intentionally - and therefore will have no 
recourse under the Equal Protection Clause or section 1983. 
The plaintiffs in these cases are attempting to remedy a harm to 
their community: they, as racial minorities, are carrying a dispropor-
tionate level of environmental burdens. In order to remedy this harm 
according to current equal protection doctrine, they must find evi-
dence of bigotry among the government officials. These officials may 
not be bigots or racists. They may make decisions constrained by the 
proposals of developers202 and the inadequacies of state regulations.203 
Yet in these instances, and in those in which a lack of information 
prevents proof of intent, the plaintiff-community has no judicial rem-
edy for the harm of disparate impact. Only a small number of plain-
201. Kenneth L. Karst, The Supreme Court, 1976 Term - Forward: Equal Citizenship 
Under the Fourteenth Amendment, 91 HARV. L. REV. l, 51 (1977) (footnote omitted). 
202. Many state hazardous waste management programs allow developers to propose sites 
which state agencies then approve or deny. See supra section 11.B (describing state programs). 
In the past, minority communities have not organized around environmental issues as much as 
more affluent white communities, thus decreasing the likelihood of siting delays. See supra notes 
34-36 and accompanying text. Moreover, land is often cheaper in these communities. There-
fore, developers are more likely to propose constructing sites in minority communities. See supra 
notes 39-43 and accompanying text. 
203. See supra text following note 119 (arguing that current state regulation does not ade-
quately address the imbalance of burdens on minority communities). 
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tiffs will prevail using the Equal Protection Clause and section 1983. 
Federal and state legislation, therefore, appear to be more promising 
vehicles to ameliorate maldistribution of hazardous waste facilities 
along racial lines. 
IV. AMELIORATING ENVIRONMENTAL RACISM 
This Part proposes an Act of Congress modeled after an amend-
ment to Title VII suggested by the Civil Rights Act of 1990. When 
constructing the proposed Act, section IV.A analogizes to employ-
ment discrimination cases in which the Supreme Court's construction 
of Title VII allows plaintiffs a remedy if they can prove disparate im-
pact. 204 Further, section IV.B suggests an amendment to RCRA and 
model state legislation to prevent states from making discriminatory 
siting decisions. Finally, section IV.C acknowledges the need for or-
ganizing efforts by civil rights groups in response to proposed hazard-
ous waste facilities. 
A. Federal Equity Mandate 
Plaintiffs have been unsuccessful in challenging siting decisions 
under the Equal Protection Clause because of the burden of proving 
discriminatory purpose. 205 An Act of Congress modeled on Title 
VII,206 specifically an amendment suggested by the Civil Rights Act of 
1990,201 would solve this dilemma. The Supreme Court stated in a 
seminal Title VII case, Griggs v. Duke Power Co., that "Congress di-
rected the thrust of the Act to the consequences of employment prac-
tices, not simply the motivation.208 Thus under Title VII, a "disparate 
impact" model is available under which plaintiffs need not prove dis-
criminatory purpose for a court to rule that an employment practice 
that has a disparate impact on minorities is illegal.209 Similarly;this 
204. See infra notes 206-09 and accompanying text. 
205. See supra Part III. 
206. Title VII of the Civil Rights Act of 1964, codified at 42 U.S.C. § 2000e-1 to 2000e-17 
(1988), is one segment of the 1964 Civil Rights Act. Title VII deals with discrimination in the 
employment relationship, prohibiting employers, unions, and employment agencies from dis-
criminating on the basis of race, color, national origin, sex or religion. See MACK A. PLAYER, 
EMPLOYMENT DISCRIMINATION LAW ch. V (1988). 
207. See Civil Rights Act of 1990, S. 2104, lOlst. Cong., 2nd Sess. (1990). Congress passed 
the Civil Rights Act of 1990 to "strengthen existing protections and remedies available under 
Federal civil rights laws to provide more effective deterrence .... " S. 2104, lOlst Cong., 2nd 
Sess. (1990). President Bush vetoed the Act. President's Message to the Senate Returning With-
out Approval the Civil Rights Act of 1990, 26 WEEKLY COMP. PRES. Doc. 1632 (Oct. 29, 1990). 
However, a similar but weaker bill, the Civil Rights Act of 1991, has been passed by Congress 
and is supported by President Bush. Adam Clymer, Civil Rights Bill is Passed by House, N.Y. 
TIMES, Nov. 8, 1991, at A15. 
208. Griggs v. Duke Power Co., 401 U.S. 424, 427 (1971) (emphasis in the original). 
209. The Supreme Court in Griggs, 401 U.S. at 431, construed Title VII to proscribe "not 
only overt discrimination but also practices that are fair in form, but discriminatory in opera-
tion." Wards Cove Packing Co. v. Antonio, 490 U.S. 642, 645-46 (1989). 
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proposed Act would create a "disparate impact" model of discrimina-
tion for hazardous waste facility sitings, aimed at the consequences of 
site selection rather than the motivations.210 
A cause of action would involve two elements: disparate impact 
and "environmental necessity."211 Plaintiffs bear the initial burden of 
proving that the siting decision would result in a disparate burden on a 
minority community compared to white communities. To end confu-
sion and litigation over what constitutes the relevant population af-
fected, 212 the Act would define the relevant population to encompass 
those physically or financially harmed by the sites.213 
The goal of this legislation is to provide minority communities 
with a mechanism to prevent their communities from being 
overburdened by environmental hazards. When any hazardous waste 
facility is sited, it will result in a disparate burden on that location. 
Therefore, to prove disparate impact for the purpose of the Act, the 
plaintiffs will have to show that the site will result in a burden on their 
community greater than the burden on a white community due to the 
presence of other pollutants: uncontrolled toxic waste sites, solid 
waste landfills, or polluting industry. 
Once the plaintiff established impact, the burden would shift to the 
defendant-state agency to establish that the decision is an "environ-
mental necessity."214 The defendant could establish a prima facie 
210. See Civil Rights Act of 1990, § 4, amendment to§ 703 of the Civil Rights Act of 1964. 
This amendment states in relevant part: 
(1) An unlawful employment practice based on disparate impact is established under this 
section when -
(A) a complaining party demonstrates that an employment practice results in a disparate 
impact on the basis of race, color, religion, sex, or national origin, and the respondent fails 
to demonstrate that such practice is required by business necessity ••.. 
S. 2104, lOlst Cong., 2d Sess. § 4 (1990). 
211. The burden of proving "environmental necessity" parallels Title VIl's "business ncces· 
sity." The Supreme Court most recently formulated the standard under which "business neces-
sity" is assessed in Wards Cove: "This phase of the disparate-impact case contains two 
components: first, a consideration of the justifications an employer offers for his use of these 
practices; and second, the availability of alternate practices to achieve the same business ends, 
with less racial impact." Wards Cove Packing Co. v. Antonio, 490 U.S. 642, 658 (1989). Simi· 
larly, "environmental necessity" contains two prongs: proof of the environmental suitability of 
the chosen site; and the availability of alternative sites which do not disparately impact minori· 
ties. See infra notes 214-17 and accompanying text. 
212. See, e.g., East Bibb Twiggs Neighborhood Assn. v. Macon-Bibb County Planning & 
Zoning Commn., 706 F. Supp. 880, 884-85 (M.D. Ga. 1989) (plaintiffs and defendants disagree 
whether census tract or County Commission Districts contain relevant population); see supra 
notes 152-53 and accompanying text. 
213. All states carry out environmental impact studies prior to designating suitable sites. See 
supra Part 11.B. This study should indicate the area around a site that will be physically and 
financially affected. 
214. In Title VII cases prior to Wards Cove, once the plaintiff made a prima facie case of 
disparate impact, the burden shifted to the employer to prove "business necessity." See Griggs v. 
Duke Power Co., 401 U.S. 424, 432 (1971). The Supreme Court in Wards Cove held that the 
burden of production shifted to the defendant but the burden of persuasion remained with the 
plaintiff. Wards Cove, 490 U.S. at 659. The most controversial aspect of the Civil Rights Act of 
1990, and the grounds on which President Bush vetoed the Act, was the shift in the burden of 
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demonstration of "environmental necessity" by proving that the cho-
sen site was environmentally suitable.215 The plaintiff would then be 
entitled to present evidence that alternative sites were available.216 
Evidence of an alternative site would reshift the burden to the defend-
ant to prove that the chosen site was necessary to safely dispose of 
hazardous wastes.217 The establishment of an "environmental neces-
sity" standard will permit the defendant to locate the hazardous waste 
facility in the community despite the proven disparate impact. 
This Act would alleviate most of the difficulties of pursuing an 
equal protection claim set forth in Part III. The burden on the plain-
tiff would be to prove a disparate impact of hazardous waste facilities 
on a minority community relative to a white community. Since the 
proof to employers to prove business necessity. Martin J. Hamer, The Case for a New Civil 
Rights Bill, N.Y. TIMES, Nov. 11, 1990, § 3, at 13; Racial Politics - Again, BOSTON GLOBE, 
Apr. 23, 1991, at 16. Those who opposed the bill claimed that this shift would lead to hiring 
quotas. Hamer, supra; Racial Politics - Again, supra. However, one co=entator claims that 
President Bush's alternative bill would also shift the burden of proof to employers once plaintiffs 
established a prima facie case; the difference being what employers would be required to prove. 
Michael Kinsley, Hortonism Isn't Racism, But It is a Great Lie, L.A. TIMES, June 6, 1991, at B7. 
Under the Civil Rights Act of 1990, employers wo!4d have to prove that there is a" 'significant' 
relationship between its employment criteria and 'successful performance' of the job;" while the 
President's bill would require proof only that the practice "has a manifest relationship to the 
employment in question" or that "legitimate employment goals are significantly served by, even 
if they do not require, the challenged practice." Employment Quotas Again Placed at Issue as 
Republicans Introduce Civil Rights Bill, DAILY REP. FOR EXECUTIVES, Mar. 13, 1991, at A-15. 
The compromise bill, supported by President Bush and passed by Congress in 1991, allows em-
ployees to defend their employment practices by showing them to be "job related for the position 
in question and consistent with business necessity." Clymer, supra note 207, at AS. The New 
York Times says that this provision would eliminate the Wards Cove standard and order the 
courts to interpret the law as it existed prior to Wards Cove. Id. The environmental suitability 
standard, the defendant's prima facie demonstration of environmental necessity, is more objec-
tive than the first element of business necessity since it is a measurable standard devised by each 
particular state. See supra notes 82-88 and accompanying text (describing the different environ-
mental criteria considered by states). 
215. This prong measures whether the chosen site conforms to the environmental impact 
criteria set by the state. 
216. See Albemarle Paper Co. v. Moody, 422 U.S. 405, 425 (1975) ("If an employer does 
then meet the burden of proving that its tests are "job related," it remains open to the com-
plaining party to show that other tests or selection devices, without a similarly undesirable racial 
effect, would also serve the employer's legitimate interest in "efficient and trustworthy workman-
ship.") (citation omitted). 
217. A definitive determination of factors that would allow defendants to prove that a chosen 
site is necessary, after plaintiffs have presented evidence of environmentally suitable alternative 
sites, is impossible without case-by-case analysis. Courts can look to Title VII cases for gui-
dance, but must also recognize the differences between the employment context and hazardous 
waste sitings. For example, under Title VII, in measuring whether alternative employment prac-
tices were available, the Supreme Court considered relevant "factors such as the cost or other 
burdens of proposed alternative selection devices .... " Wards Cove, 490 U.S. at 661. In the 
context of hazardous waste sitings, however, taking the increased cost of an alternative site into 
account will simply facilitate the inequitable placement of hazardous waste facilities in poor, 
minority co=unities. See supra notes 21-33 and accompanying text. In some cases, however, 
the land value of the plaintiffs' suggested alternative :;ite will be significantly greater than the site 
at issue. If this additional cost to the facility would bar its development at the suggested site, 
courts may have to balance the state's need for the site against the site's impact on the 
community. 
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goal would not be to infer intent, but to prove harm, courts could 
consider uncontrolled toxic waste facilities and other environmental 
hazards as part of the total harm to the community. Although the Act 
would make it easier for plaintiffs to challenge siting decisions success-
fully, the "environmental necessity" provision would ensure that im-
portant environmental considerations were protected. If a state could 
dispose of waste safely only in this community, safety would supersede 
the disparate impact claim.21s 
Applying the proposed Act to the facts of East Bibb Twiggs Neigh-
borhood Assn. v. Macon-Bibb County Planning & Zoning Commis-
sion 219 illustrates the functional nature of the inquiry. In East Bibb 
Twiggs, the plaintiffs proved that the site would have a greater impact 
on the black population than on the white population. The plaintiffs 
attempted to introduce evidence that undesirable land uses have been 
located historically in black neighborhoods.220 Assuming that the evi-
dence was persuasive and the court found that this community was 
overburdened by environmental hazards, the burden of proof would 
then shift to the Commission to establish "environmental necessity." 
The court would look at the impact of the site, consider the environ-
mental suitability of alternative sites, and base its decision on elements 
of equity and safety. 
While this Act would provide minority communities with a judi-
cial remedy, an amendment to RCRA may actively further distribu-
tional equity even before siting decisions are made. When enacting 
RCRA, Congress declared that it is a national policy to reduce the 
generation of hazardous wastes.221 It should amend RCRA to include 
as a national policy the amelioration of the disparate burden of haz-
ardous waste facilities on minority communities. The EPA only au-
thorizes state programs that are designed to protect health and the 
environment.222 Similarly, to comply with RCRA's new national pol-
icy, the EPA should only authorize hazardous waste disposal pro-
grams that are designed to resolve the disproportionate effect of 
hazardous waste on minority communities. 
The United Church of Christ Commission for Racial Justice of-
fered several recommendations which would be useful in promulgating 
this objective.223 First, it suggests that the President issue an executive 
order mandating that all executive branch agencies which regulate 
hazardous wastes consider the impact of current policies and regula-
218. See supra note 82 (discussing criteria states consider when completing environmental 
impact statements). 
219. 706 F. Supp. 880 (M.D. Ga. 1989) ajfd., 896 F.2d 126 (11th Cir. 1989). 
220. 706 F. Supp. at 885. 
221. 42 u.s.c. § 6902(b) (1988). 
222. See 42 U.S.C. § 6902(b) (1988) (authorizing state programs). 
223. TOXIC w ASfF.S AND RACE, supra note 4, at 24-25. 
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tions on minority communities.224 Second, the Commission proposed 
that the EPA establish an Office of Hazardous Wastes and Racial and 
Ethnic Affairs to monitor the state siting of hazardous waste facilities 
to ensure that the states give adequate consideration to the racial and 
socioeconomic characteristics of potential host communities.225 Fi-
nally, it advises the EPA to establish a National Advisory Council on 
Racial and Ethnic Concerns, to be comprised of representatives of mi-
nority groups, to facilitate the dissemination of information to minor-
ity communities throughout the country.226 
Through the combination of a federal judicial remedy for commu-
nities and an amendment to RCRA, the federal government could 
take steps to facilitate a more equitable distribution of hazardous 
waste facilities. Plaintiff-communities will be more likely to challenge 
successfully disparate impact sites in federal court. The federal gov-
ernment could refuse to approve state programs that do not ade-
quately prevent race-based sitings. The states, however, would 
continue to make actual siting decisions. Therefore, state programs 
must be developed that do prevent sitings that disparately burden mi-
nority communities. 
B. Suggestions for States 
State governments should also declare as an objective the eradica-
tion of race-based inequalities in the burdens of hazardous waste facili-
ties. As is clear from Part II, states are inadequately addressing 
distributional equity. States will have to combine the approaches cur-
rently in effect and make a direct effort to take into account the racial 
and socio-economic characteristics of potential hazardous waste 
sites.227 
The state approach best able to address the question of equity is 
site designation.228 This approach allows the relevant state agency to 
assess the current distribution of hazardous waste facilities and deter-
mine whether minority communities are particularly affected. If so, 
the agency can use racial makeup as a criterion when compiling a 
short list of potential sites. 
Site designation alone will not succeed, however. Chosen commu-
nities will oppose the site.229 Therefore, states should simultaneously 
use the super review approach.230 Using the super review approach 
224. Id. at 24. 
225. Id. 
226. Id. 
227. Id. at 25. 
228. See supra notes 97-106 and accompanying text. 
229. See supra section 11.B. 
230. See supra notes 79-96 and accompanying text. Minnesota follows the combined site 
designation and super review approach. While Minnesota does not explicitly address the distri-
butional equity issue, its plan restricts the state from siting more than one facility in any county. 
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and at the same time giving responsibility to a state agency rather than 
a developer to designate sites will eliminate one primary criticism of 
the super review approach: that cost-conscious developers choose 
sites. The creation of a special siting board to facilitate communica-
tion and information between the state and the locale may minimize 
opposition. 
A state dedicated to ameliorating the disparate impact on minori-
ties could first create a permanent agency or board.231 This board 
would be responsible for selecting an inventory of candidate sites for 
commercial hazardous waste facilities. The number of sites placed on 
the inventory would depend both on the amount of waste generated 
and the number of environmentally suitable sites. When evaluating 
sites, the board should assess environmental suitability,232 economic 
feasibility, risks and effects for local residents, adverse effects on agri-
culture and natural resources,233 and whether the locale is already bur-
dened by environmental hazards. If the board finds that a number of 
sites equally satisfy the above criteria, it should take into consideration 
the racial and socioeconomic makeup of the potential candidate sites. 
If existing commercial hazardous waste facilities are sited dispropor-
tionately in minority communities, the board can remove sites that are 
predominantly minority from the inventory. This model would ensure 
that minority communities are not disparately burdened by hazardous 
waste sites while protecting environmental considerations. 
C. The Need for Grass Roots Involvement 
Two main problems remain with this combination of approaches: 
the Not In My Term of Office (NIMTOF) and Not In My Election 
Year (NIMBY) syndromes.234 The above stated procedure may result 
in a facility designated in an affluent area. The residents of that area 
will oppose the facility and politicians will exhibit the NIMTOF and 
NIMBY syndromes. Though a state may be dedicated to ameliorating 
the disparate burden of hazardous waste facilities in the abstract, poli-
ticians will not want to vote against their most powerful constituents. 
Thus, to keep politicians from lobbying agencies to prevent equitable 
siting, a vocal grass roots effort is needed to raise the political capital 
of minorities. 
Minority communities are beginning to demand political accounta-
bility on issues of environmental risks. Almost a thousand people, pri-
MINN. STAT. ANN. § l 15A.21(1) (West 1987). The Minnesota approach is thus useful for con-
structing a model statute. 
231. See MINN. STAT. ANN.§ 115A.055 (West Supp. 1991). 
232. Environmental suitability would encompass the "intrinsic suitability" of the site llS well 
as whether it complied with all federal and state pollution control and environmental protection 
rules. See MINN. STAT. ANN. § 115A.20 (West Supp. 1991). 
233. See MINN. STAT. ANN. § 115A.20 (a), (d), (t) (West Supp. 1991). 
234. See supra text accompanying note 106; White, supra note 2, at 151. 
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marily Hispanics from all over California, marched a mile and a half 
to the gates of a proposed hazardous waste incinerator chanting "el 
pueblo parara el incinerador."235 The organizers of the protest, 
Mothers of East Los Angeles (MELA), have been active since 1985. 
In 1987, they helped elect a local woman, Lucille Roybal-Allard, as 
the district's state assemblywoman. She spoke at the protest claiming 
that "[t]hey think that if they pick a poor community [in which to site 
a hazardous waste incinerator], they won't have any resistance .... 
We are here to prove that they are wrong."236 This is only one exam-
ple of civil rights organizations which have begun to organize around 
this issue. 237 The organization and use of civil rights era techniques 
will have to continue to try and ensure state and federal 
accountability. 
CONCLUSION 
The combination of federal, state, and local efforts suggested by 
this Note could reduce the inequitable distribution of hazardous waste 
facilities. The proposed Act, modeled on the 1990 amendment to the 
Civil Rights Act of 1964, would provide plaintiff communities with a 
more accessible judicial remedy while ensuring that important envi-
ronmental standards are protected. An amendment to RCRA and 
model state legislation would facilitate a more equal distribution of the 
burdens of hazardous facilities. 
Judge Richard Posner warns against "fool[ing] ourselves into 
thinking that profound social problems are actually solvable."238 He 
allows, however, that "the understanding and amelioration of such 
problems" is possible.239 This Note aspires to both possibilities. 
235. "[T]he people will stop the incinerator." Russell, supra note 34, at 22. 
236. Id. at 22-23. 
237. See Garcia, supra note 46, at 18-19; Russell, supra note 34, at 22. 
238. Richard A. Posner, Us v. Them, THE NEW REPUBLIC, Oct. 15, 1990, at 47, 50 (book 
review). 
239. Id. 
